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20. Regarding the matters in controversy touching point numbers 1 and 2,
it is found in para 5.02 of Ex P5 that the outcome of investigation of PW 2
unearthed that these two allegations covered in point numbers 1 and 2

- have remained established. Whether the said finding arrived at by PW 1
needs to be concurred with are not has to be appre<:1ated and ascertained
on the basis of the evidence on record. -

21. PW 1 has referred to Exs P9 and P10. PW 1 has deposed that the
amount of wage are credited to the persons mentioned therein: Perusal of
, v Ex P9 would point out that aspect. Ex P6 is worthy to be pressed into
i | ‘ service. Ex P6 is the letter of the DGO which is not in dispute and in fact
, - the same cannot be disputed also. It is the statement of the DGO as found
. © inExP6 that on 30.03_‘2_011 he came to know of the irregularities touching
' | payment of wages to Sumana @ Smitra Kumara Havale and subsequently
he brought the same to the notice of the Executive Officer, Taluk
Panchayath, Athani and as per the order of the Executive officer; Taluk

- Panchayath, Athani he. caused notice in writing to Kumara ‘Annappa
~Havale and thereafter, on 29.09.2011 he recovered Rs. 2,625/-. Ex P7.

~ would show that on 31. 03 2011 the DGO has initiated action for recovery
- of the wages which was. paid earlier to Sumana @ Sumitra Kumara -

* Havale. During cross-examination it is brought out that application in

~ form number 6 can be filed either by the person who intends to work or by

~ the family members or any person tor and on behalf of the -villagers.
~ Though he states so it needs to be borne in mind that the DGO is expected

| ' - to ascertain the correctness of application in form number 6. Though it is
- brought out during cross-examination of PW 1 that he has not ascertained.

whether the name of the person who is not alive is mentioned or not in
form number 6 the same will not lend support to the defence in the
presence of Exs P2 to P4. Though it is brought out during cross-
7 examination of PW 1 that the responsibility lies with Udyoga Mitra to find
out touching the presence or absence of the workiers at the work spot it
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needs to remembered that the DGO is expected to monitor the dutics of
GUdyoga Mitra. Though PW 1 admits during cross-examination that the
signature of the concerned engineer is found in Ex P4 and that the
signature of Udyoga Mitra is found in Ex P3 it needs to be remembered
that the DGO is expected to ascertain the correctness or otherwise of Exs
P3 and P4 at the earliest point of time. Though PW 1 admits during cross-
examination that on the basis of the entries found in Exs P3 and P4
payment is made to the head of the family of workers the same equally is
_.of no avail to the defence for reason that the DGO is expected to be
diligent and more cautious before crediting the wages. Though PW 1
* admits during cross-examination that the DGO has initiated action for

rec_oyeryv the same will not vanish the irregularities initially committed by
the DGO. -

22. During evidence DW 1 states that the death of sumana @ Sumitra
Kumara Havale was not known to him and the name of the said deceased
is found Ex D1 which is pointed out at Ex D1 (a). This would show that
the entry of the name of the deceased was known to the DGO. It is his
- evidence that after the execution of the works he obtained the signatures
- of Udyoga Mitra by name Aditnath Patil and Subhash Gondali and the
basis of the same wages are credited to the bank account. During cross-
examination he states that within 15 days after the execution of work
wages are credited to the bank account of the deceased. He states further -
during cross-examination that he has not ascertained whether the persons
whose names are entered in NMR actually worked or not. This omission
on the part of the DGO is nothing but a serious latch particularly when the
responsibility of dealing with finance was entrusted to him. Suggestlon _
made to him during cross- examination suggesting that since he is workmg -
as Panchayath Development Officer he used to acquire information about _

- the persons who are alive or dead though is denied the said demal is
nothing but an attempt of escapism. Suggestlon made to him uggestlngf
that in collusion with the Udyoga Mitra he has committed the -above
1rregular1ty though is denied there appears substance in the said suggestion
made to him. Recovery proceedings as found in Exs D3 to D5 will not
lend support to the defence for the reason that the DGO has not bestowed
any efforts at the earliest point of time to ascertain whether Sumana @
Sumitra Kuamara Havale is alive or not. Thus, upon apprecmtlon of the
entire oral and-documentary evidence on record as discussed supra I hold
that the DGO as guilty of misconduct for having credited the wages to the



deceased and also for having failed to ascertain and confirm whether
Sumana @ Sumitra Kumara Havale was alive or not.

23. Regarding the matters in ‘controversy touching Point No.3 is
concerned, it is the evidence of PW 1 that the DGO has not submitted the
list to the Programme Officer every month informing the particulars of the
persons who are alive or not. During cross-examination he reiterates
section 9(4) of MGNREGA, Section 9(4)is mandatory, nothing is spoken
to by DW 1 touching the compliance of section 9(4) and therefore that
charge has remained established.

'24. Much was canvassed and emphasized on behalf of the DGO that in the
~ presence of the findings of the Ombudsman as found in Ex D6 the present
enquiry is not maintainable for the reason that the same is hit by the
doctrine of double jeopardy. I am not persuaded by the said contention for
the reason that in the decision reported in (2012) 3 Supreme Court Cases
law laid down by our Hon’ble Supreme Court that the principle of double
jeopardy is not applicable but law permits only disciplinary proceedings
and not harassment. In the said case the explanation of the appellant
therein' was once accepted and communicated to the appellant and
subsequently on the same set of charge enquiry was initiated. Law is laid
down in the said decision by our Hon’ble Supreme Court that when a
~completed enquiry proceedings is set aside by the competent forum on a
technical or on the ground of procedural infirmity, fresh proceedings on
the same charges is permissible. It needs to be borne in mind that the
- proceedings for the Ombudsman were not under rule 14-A of Karnataka
Civil - Services (Class1ﬁcat1on Control and Appeal) Rules, 1957.
Therefore, I am of the view -that the law laid down by our Hon’ble
Supreme Courtin the above decision is-net appllcable to the defence
formulated by the DGO. '

25. For the reasons mentioned supra I answer point number 1 to 3 in the
affirmative.
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