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The Hon’ble. supreme Court in. the case of STATE OF. SPECIAL POLICE

ESTABLISHMENT V/s D. KRISHNAMARTHY—reported in (1995) Supp(3)SCC '
702 has cateoorlcally held-that since the main 1n°red1ents that there was a demand,

acceptance or official- favour, to any deﬁmte persons for deﬁmte sum is totally

K absent mere possession of any excess amount by a public servant 1s not sufficient to
~say “that the petrtloners have committed an offense pumshable under Sections 7,
| "13(1) (d) /w 13(2) of the prevention of corruption Act, 1988. The Hon’ ble Supreme-

Court has clarified this position of law after discussing the law laid down in the

- cases of state of Gujarath V/s Manshankar - Prabhashankar Dwivedi reported in

: (1972) 2SCC 392 and Dhaneshwar Naram Saxena V/s De1h1 Admn Reported in

- AIR1962 8C195. Therefore in'view of the settled position of law laid down by the
- hom’ b}—Supreme Court, and in the absence of any money being recovered from the

Petitioner, the registration of the case against the Petitioner is liable to be quashed. -
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Sathyendra Chandra Jain V/s Pan]ab National Bank 1998 SCC (L & S) 211 “acjdcf)

: - Disciplinary Authonty should exercise its Judlclal discretion havmg regard to the
facts of a case and cannot act on the dlctates of third party like Government or the
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2L It is .vehemen'tly contended on behalf 0of DGO that the very bait amount alleged
~to have been given by PW1 has not been recovered either from the. exclusive
Possession of DGO or gt hig instance and ag such he cannot be held guilty of the
- charge of misconduct. It is also contended that the DGO hag been acquitted from the

- under the provisions of prevention of corruption act of from the charge under the
~ conduct rules governing his service, _ ' ;
24. In the case on hand, the discussion made earlier clearly demonstrate that DGO
had attended the work of the complainant on 20.03.2009 on the request made on
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-(,_
19.03.2009 even without recelpt of J form of 1e°1stered sale deed dated 17.03. 2009. .
it is so even after he himself takes a plea in his reply dated 07.06.2011 to the
ovservation note as well as in his explanation Ex.P4 that officially it was not
permissible to attend the work within three days. The question arises what prompted
him to attend the work of the complainant so fast and hand it over changed katha
extract when complainant visited his house on 20.03.2009. DGO does not offer any
reason for the same. On the contrary PW1 has stated that DGO had agreed to do so
by demanding bribe of Rs.10,000/- and did so on accepting the bribe amount in his
house on 20.03.2009. this is corroborated by shadow withess PW3 and his ev1dence
in his cross-examination reads:- :
‘9.3 OID [T DINY Beddmesen @d@ﬁ Nouotpfod maaemm &roéstb
aé)m 30 o8, sSEd S35 em VTYTIF, cirad)mdbod Gl wcé’da&raocﬁ ﬁae@
BoBD (20T FoF  Bewbzod). BRI dddb ciracbmdbod 3D wdd)&m}d
. BRBTT3 0T e-mzﬁ QO BeP L=ON m@)@r{e}m &raésdo DR a@cﬁo rte) 8Y”,

The above statement of PwW3 clearly estabhsh that DGO had handed over katha
certificate of the site transferred in the name of wife of the complalnant on receiving -
bribe amount of Rs. 10,000/~ from the complainant on- 20.03.2009 i in-his. house at
hallikeri hundi v111age in the presence of PW3, whose presence cannot be disputed as -~
DGO in his reply to observation note. hlS referred about complalnant coming to his
~ “house along with another person and also as it is nowhere suggested to PW1 that -
- PW3 was not the one accompanying him or no where it is suggested to PW3 thathe
had not accompamed PWI. Further in the reply to. observat1on note DGO had taken =
- the’ contention that PW1 w1thout his notice had kept money into his pocket. This
- would indicate that DGO had received tamted notes from PW1 as stated by PWland - =
~ 3and had even kept them in the right side pocket of his pant before PW1 went
outside and gave signal. It appears from the evidence that by the time police came =
~ inside DGO got rmoved the notes from his pant pocket and gave it to a person .
known to him askmg him to d1sappear Having regard to the tenure of reply to
observation note and the evidence of PWT and 3, the only probability is that DGO
had received money from PW1 and had kept them in his pocket and thereafter gave
it to a person known to him asking him to disappear.
———25.In the light of discussion made above, it is held - that-the charge of mrscondtrc% *******
| levelled against. DGO is clearly established and conduct of DGO succeeding in

making bait amount received by him dlsappear speaks in valumes about his
misconduct. ' : ‘
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